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This matter has been relisted at the request of the PSA who expressed concern over the content of two flyers produced by the SA Government in respect of the Wages Parity (Salaried) Enterprise Agreement. The Government has produced the flyers in an endeavour to put forward a positive overview on the proposed agreement ahead of the scheduled ballot which will be conducted between 30 July and 16 August 2004. The PSA have corresponded with the Government to outline its concern over the content of the flyers. At the same time contact was established with the Commission with a view to relisting this matter should an unsatisfactory response be received from the Government.

By way of correspondence dated 16 July 2004 Mr Elbert Brooks, Executive Director Public Sector Workforce Relations on behalf of the SA Government responded to the PSA concerns. Without trawling through every aspect of Mr Brook’s correspondence to the PSA, it is appropriate to note that the Government does not support the PSA’s contention that certain information provided to Government employees was wrong or totally misleading. It was against this background that the conference was reconvened.

The PSA sought recommendations from the Commission in two areas, namely:

· To correct false and misleading information contained in the government flyers; and

· To allow the PSA to conduct briefing sessions with its members during paid hours in the lead up to the conduct of the ballot.

The PSA referred the Commission to the first of the Government flyers which inter alia states as follows:

“Since then, in-principle agreement has been reached on nearly all of the matters included in the proposed agreement.”

In the second of the Government flyers under the heading of “Are you voting?” the following statement is made:

“If the proposed Enterprise Agreement is accepted and approved, benefits to you will include;

· …

· secure employment for the life of the Agreement, including no forced redundancies.”

The Commission was referred to correspondence sent by the PSA to the Government dated 26 May 2004, which identifies some twenty outstanding matters. Without going into great detail, at this time, it was the PSA’s submission that it was totally wrong and misleading of the Government to state that in principle agreement had been reached on nearly all of the matters included in the proposed agreement.

On the issue of security of employment and no forced redundancies, the PSA referred the Commission to clause 8 of the proposed agreement that deals with “Memorandum of Understanding”. The MOU is defined in the proposed agreement in the following terms:

“Means the document titled “Memorandum of Understanding” made as between the government and public sector unions (including the associations) on 20 December 1996.”

The Commission notes that the operation of the MOU has been imported into the proposed agreement and that it’s operation will be extended for a period of 24 months from the date of approval of the agreement. Importantly clause 8 advises that the terms of the MOU do not form part of the agreement. The PSA submitted that the issue of security of employment has been guaranteed by assurances given to them by the current Premier and that it has been a feature of every agreement since the MOU was first established in December 1996. The Commission heard that the security of employment issue was not the subject of any debate in the negotiations between the parties, on the proposed agreement. 

The final point to be made by the PSA dealt with the ability of PSA officials to conduct briefing sessions of its members during normal working hours. This practice has been previously allowed by the Government where there has been agreements between the parties on the terms of a proposed Enterprise Agreement. On this occasion however, no such support is forthcoming from the Government. The PSA added that in view of the erroneous and misleading statements made by the Government in its publications to its employees, it is important that the PSA is afforded the capacity to communicate with its members in the most effective way in order that they may be appraised of the errors made by the Government.

The Government submitted to the Commission that their starting point was somewhat different to that of the PSA. The Commission was referred to Government correspondence sent to the PSA dated 10 February 2004 which sets out the status of the agreement between the parties at that particular time. Once again, without trawling through every aspect of the correspondence it can be summarised by saying that there were just three outstanding issues, namely;

· Salary increases

· Period of paid maternity/adoption leave

· Duration of the Enterprise Agreement.

The Government submitted that it relied upon the terms of its own correspondence of 10 February in making the statement that in principle agreement has been now reached on nearly all of the matters included in the proposed agreement.

On the issue of the status of the MOU, it was contended that the original MOU as established in December 1996 had a life which had long expired. It was the Government’s view that this was clearly a part of the agreement and it was therefore appropriate to make the statement that this was a benefit that arises out of the proposed Enterprise Agreement.

On the question of allowing paid time off to attend briefing sessions conducted by the PSA, the Government indicated that it was true to say that on previous occasions where there had been agreement between the PSA and the Government such time off had been allowed. The Government also submitted that on a previous occasion when the last ballot of public sector employees was conducted in 1998, no such concession had been extended to PSA members to attend briefing sessions during normal hours of work on that occasion. The Government did concede that they would be prepared to assist the PSA in holding briefing sessions outside of normal hours of work. They also submitted that most public sector employees had access to electronic messaging and that the PSA had access to the system as well. It was submitted that in most instances any communication the PSA wished to forward to its membership could be accommodated by way of meetings outside of normal working hours and through electronic messaging means.

The Government referred the Commission to an information update sent by the PSA to all work site representatives and members dated 22 July 2004, which advises that the Government proposes to decrease on call allowances. The Commission accepts that an incorrect figure was inserted into the proposed agreement the effect of which would be to decrease the current on call allowances. The Government has given an assurance that this was not what was proposed by them and that this matter was confirmed in correspondence of the same date. The Commission believes that it is appropriate that the PSA put this matter right by reporting the correction of the error to its work site representatives and members.

The Commission has carefully considered the respective positions of the parties on this matter and has carefully considered the alleged offending contents of the flyers prepared by the government and also the terms of the various pieces of correspondence referred to the parties, ie 10 February 2004 (SA Government) and 26 May 2004 (PSA). During the course of the conference between the parties the Commission referred to the following passage contained in the flyer headed “Fact Sheet etc”:

“In an attempt to resolve these issues the Government made an application to the Industrial Relations Commission of South Australia. The Commission proposed that there be a ballot of employees to vote on a new Enterprise Agreement.”

The Commission expressed the view to the parties that this particular aspect of the Government’s flyer was misleading. Firstly the Government holds itself out as attempting to resolve outstanding issues between the parties by making an application to the Commission. This communication conveniently ignores the fact that the application was indeed to include the three major outstanding issues into the SA Government (Public Sector Salaried Employees) Salaries Award. Furthermore an inference could be drawn from the flyer that the Commission proposed that there be a ballot of employees to vote on the new agreement on the application of the Government. This is simply not the case and would tend to mislead the reader of such a publication into the false belief that the Government led the charge for the conduct of the ballot.

The Commission has carefully considered the terms of the two pieces of correspondence earlier referred to. On the one hand the Government is urging the Commission to accept that there are just three outstanding issues, as detailed in their correspondence of 10 February and on the other hand the PSA is urging the Commission to accept that there were twenty outstanding issues as identified in their correspondence of 26 May. It was explained to the Commission that the reason for the wide variation in the quantum of outstanding matters arose out of the Government’s application to have the three outstanding matters referred to earlier dealt with by way of an Award application. It is the Commission’s view that the PSA was entitled to make a tactical response to the Government’s Award application and it is therefore acceptable that the twenty outstanding matters as opposed to three be accepted as the true position between the parties. That being the case, it would be appropriate that the content of the Government’s flyer be amended to take this into account.

On the question of the security of employment issue it is the Commission’s view that this is selective editorial to say the least. The MOU has not been the subject of any controversy not only during the negotiations for this agreement but also for previous agreements with the previous Government. To now pluck out this issue and attach it to the terms of the proposed agreement is in my view quite inappropriate.

On the issue of granting of time off to attend briefing sessions conducted by the PSA, the Commission understands on previous occasions where agreement was achieved between the parties such a concession has been granted by the Government. In the circumstances, it does not seem appropriate that the Commission makes any recommendation to accede to the PSA's request. It should be noted however that there are areas within the Public Sector where members do not have convenient access to electronic messaging facilities. Where this is the case, the Commission would urge the Government to allow whatever flexible arrangements may be put in place between the parties so as to enable the PSA to have appropriate access to its members. It is noted that in applying these flexible arrangements it may require the Government to amend its stance on allowing employees to attend at such sessions during normal working hours.

Recommendations

Taking into account my comments as detailed above the following recommendations are hereby made:

1. That the Government amend its advice to its employees that in principle agreement has not been reached on nearly all of the matters included in the proposed agreement. This recommendation is based on the terms of PSA correspondence to the Government dated 26 May 2004.

2. That the Government amend its advice to its employees to take into account the Commission’s views on the issue of the security of employment matter.

3. The Government liaise with the PSA to put in place flexible arrangements to allow maximum participation at briefing sessions conducted by the PSA at work sites where members do not have access to electronic messaging facilities. The Commission understands that such flexible arrangements may require employees to be present at such briefing sessions during their normal hours of work.

4. The PSA is to forward a communication to its members which notifies them that previous advice dated 22 July 2004 with respect to the quantum of the on call allowances has been clarified with the Government and that a 3.5%  increase will apply with effect from 1 October 2004.

Liberty to apply for further recommendations is granted.
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